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That government from some source is a necessity, and while 
the power to give and administer government is exclusively with 
a party occupying a country, there can be no doubt that the right 
and the duty are his to furnish a government and supply that 
want. 

That the actual military occupation of that territory by the 
United States has continued from that time to the present, and 
still continues, and the right and duty of government, therefore, 
continue with the United States. 

That the establishment of the Provisional Court for Louisiana, 
by the President, as commander-in-chief of the forces of the 
United States, while they held the territory in which it was to 
exercise its functions, was an act warranted by the law of nations. 

That so long as the authority of the United States shall con- 
tinue, the right and the duty of it as the party dominant there 
to afford to the country a government will continue. 

That said court has, from the time of its foundation to the pre- 
sent time, rightfully exercised its functions in territory in which 
the government of the United States has been by force of its 
arms sovereign, and will continue rightfully to exercise them 
there, so long as its commission shall remain unrevoked, and the 
power of the United States shall continue to support it in the 
exercise of them. 

Note. — The counsel of libellants in the case of the Bark Orapeshot, referred 
to in the article on the Authority of the Provisional Court, ante p. 388, desire us 
to state that that case was transferred by written agreement of parties, and they 
believe that no case has occurred of a compulsory transfer of causes from the 
United States Courts to the Provisional Court. — Ed. Am. Law Reg. 



Supreme Court of Pennsylvania. 

BARINGER VS. STIVER. 

A married woman who has no separate estate cannot, as against her husband's 
creditors, acquire a title to property sold as his at sheriff's sale, by repurchase 
from the purchaser and giving a mortgage on the property for the whole pur- 
chase-money. 

The opinion of the court was delivered by 

Agnbw, J. — The facts of this case are within a narrow com- 
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pass, and present a single question : whether a married woman, 
who has no separate estate or known means of payment of her 
own, can repurchase from a purchaser at sheriff's sale the pro- 
perty which had been sold as her husband's, who continued in 
debt, by giving a mortgage for the whole purchase-money, all of 
which remains unpaid. 

In G-amber vs. Gfamber, 6 Harris 866, it is said that where 
property is claimed by a married woman, she must show by evi- 
dence which does not admit of reasonable doubt either that she 
owned it at the time of her marriage or else acquired it by gift, 
bequest, or purchase. In the case of purchase after marriage, it is 
said, the burden is upon her to prove distinctly that she paid for 
it with funds which were not furnished by the husband. That 
case was followed by Raybold vs. Raybold, 8 Harris 311, which 
held that property purchased by a wife, paid for in her earnings 
and savings, is her husband's. He, it is there said, is still enti- 
tled to the person and labor of the wife, and the benefits of her 
industry and economy. These positions were emphatically reas- 
serted in Keeney vs. Gfood, 9 Harris 349. Since those decisions 
these principles have been adhered to throughout numerous cases, 
in which it has been held that it was not the intent of the legis- 
lature, in passing the Married "Woman's Act of 1848, to change 
the marital relation, or to place the wife upon the footing of a 
feme sole. It was intended to preserve to her, and to protect 
her bond fide separate estate, but not to make the law a means 
of fraud, or the wife a receptacle of her husband's means, into 
which they could be clandestinely thrown to the prejudice of his 
creditors : Walker vs. Reamy, 12 Casey 414 ; Winter $ Hart- 
man vs. Walter, 1 Wright 161; Bradford's Appeal, 5 Casey 
513 ; Bear vs. Bear, 9 Id. 525 ; Hallowell vs. Sorter, 11 Id. 
378 ; Rhoads\'&. Gordon, 2 Wright 277 ; Aurand vs. Schaffer and 
Wife, 7 Id. 363 ; Gault vs. Saffin and Wife, 8 Id. 307. In the 
last case Bead, J., gathering up the sum of the former decisions, 
said: "It is now settled law that evidence that the wife pur- 
chased real or personal estate amounts to nothing unless it be 
accompanied by clear and full proof that she paid for it with her 
own separate funds — not that she had the means of paying, but 
that she in fact thus paid. This is a definite, precise, and just 
rule." 

After all these decisions, the rule must be considered settled, 
and its application to real as well as personal estate ; and it has 
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in fact no exceptions, though there are two or three cases which 
are seemingly so. In Wieman vs. Anderson and Wife, 6 Wright 
317, the property was indisputably the estate of the wife, and 
was merchandise which, from its nature, was a subject of trade, 
and the court therefore held that the results of her ownership 
also belonged to her, at the same time remarking in reference to 
the doctrine of Gamber vs. Gamber, and the cases following in 
its train. "We stand by all those cases. We have no reason to 
qualify or doubt any of them." Manderbaoh vs. Mock, 5 Casey 
43, in fact, perhaps, ought to have produced a different result in 
the verdict under the charge, but when it came into this court 
the facts established by the verdict could not be denied. I am 
not sure that this case did not overstep the verge somewhat, but 
it is sufficient to say that it was distinguished from Gamber vs. 
G-amher, the authority of which was distinctly recognised. Conrad 
vs. Shomo, 8 Wright 193, was also decided on its special circum- 
stances, which were, that the purchase of the wife was paid for 
as far as payments were made with the money of the wife, who 
at the time had ample means distinctly shown from other sources, 
while her husband was a man of no property, and the judgment 
levied upon the property was obtained after her rights had fully 
vested. The case is expressly distinguished from Qamber vs. 
Gamber, by the judge delivering the opinion, though it also lies 
on the verge. 

The title of Mrs. Baringer, tested by the principles of the 
foregoing cases, must fail. It is true, she is a purchaser in the 
sense that a deed has been made to her, and that she has given 
a mortgage for the purchase-money, which, according to the 
doctrine of Patterson vs. Robinson, 1 Casey 81, might be a good 
security to the seller to enable him to collect his debt. But 
Patterson vs. Robinson was not a case between the wife and her 
husband's creditors. It was merely a charge upon, the land for 
purchase-money held good as between her and her grantor to 
prevent a grievous wrong being perpetrated under cover of her 
disability as a married woman. But a case nearer to the one 
before us, if not its exact counterpart, is Robinson § Co. vs. 
Wallace, 3 Wright 129. The pure and simple question was 
there raised, whether a married woman ean acquire property by 
her credit. The court below doubtingly held she could, and that 
it would be protected from her husband's creditors, but in this 
Vol. XIII.— 36 
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court it was held differently, and that her credit is nothing in the 
eyes of the law. 

We adhere to the settled doctrine that it is only when the 
property acquired after marriage has been paid for with her own 
separate estate, clearly and satisfactorily established, it is hers, 
and is protected from her husband's creditors. To suffer a wife 
to purchase on credit, is to open a wide door for fraud. Its 
effect is to throw upon the creditors the burden of proving whose 
funds afterwards enter into the payments. For, starting with 
title founded on her credit, she must stand upon it until the 
husband's means can be shown to enter into the purchase. 

The judgment is affirmed. 



Supreme Court of Missouri. 

THE OHIO AND MISSISSIPPI RAILROAD COMPANY, RESPONDENT, VS. 
WILLIAM M. M'PHBRSON, APPELLANT. 

The directors are the agents of the corporation, and not the corporation itself; 
and although they meet -without the limits of the state creating the corporation, 
yet their proceedings will be valid and binding upon the company. Where the 
charter granted by the state of Illinois declared certain persons to be a corpora- 
tion, and named the directors thereof, such directors could meet and act in the 
state of Missouri. 

Where the directors named in the act of incorporation met and organized Hie 
company without the limits of the state granting the charter, one who has sub- 
scribed for the stock of the corporation by its corporate name, and paid instal- 
ments called for by the directors, is precluded by his own acts from denying the 
lawful existence of the corporation. 

Where the corporators met without the limits of the state granting the charter, 
and elected a board of directors, and such board made a call for payment upon 
the subscription to the stock of the corporation, a subscriber to the stock cannot, 
when sued for the call thus made, object to the legality of such election. The 
parties thus elected are directors de facto, and the legality of their election 
cannot be inquired into collaterally, without showing a judgment of ouster 
against them in a direct proceeding for that purpose by the government creating 
the corporation. 

This suit was commenced the 28th November, 1858, and was 
for the recovery of $1400 and interest, being a balance of the 
larger sum of $2000, subscribed by the appellant on the 28th of 
March, 1851, to the capital stock of the Ohio and Mississippi 



